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CONTRACT LANGUAGE MADE CODE COMPLIANCE A
SEPARATE DUTY FROM THE STANDARD OF CARE DUTY

by J. Kent Holland

Architect is subject to potential liability for failure of design to comply with fire code
requirements regardless of whether the generally accepted standard of care was
satisfied. This is because it agreed to contract language stating it would comply with the
Standard of Care AND would comply with code requirements. This created two
separate duties — making the duty to comply with codes absolute and not dependent on
meeting the standard of care.

This is an issue that we deal with when redlining changes to a/e contracts. When we
see a representation that the a/e “shall comply with all applicable laws, codes and
ordinances...” we revise that to read: “The a/e shall exercise the standard of care to
comply with all applicable laws, codes and ordinances.” Issues addressed in this case
include indemnification clauses, betterment arguments, and the importance of grammar
in contract drafting. School Board of Broward County v. Pierce Goodwin Alexander &
Linville, 2014 WL 1031461 (Fla. App., 4th Dist, 2014).

Broward County, Florida School Board contracted an architect to perform design
services for a high school renovation. After the design was completed and construction
began, the School Board concluded that the design was not code-complaint regarding
fire safety — specifically that the code required a third floor balcony to have an
emergency exit in case of fire. While the project was being designed, a peer reviewer
contended that an emergency exit was required. The architect “disagreed and
suggested an alternative solution to meet the fire code standards.” The peer reviewer
“repeatedly disagreed with the architect’s alternative solution.” But ultimately the design
was finalized as the architect proposed, with what the architect thought was approval by
the building code official “based on oral statements made by the official during a
meeting.” After construction commenced, the official concluded that the design plans
were not code-compliant. This resulted in paying more for the renovation because the
contractor’s bid did not contemplate the construction of a staircase, and the initial
construction had to be reworked.

Language in the Contract Addressing Standard of Care and Code Compliance.

In litigation against the architect to recover its increased construction costs, the school
board alleged that the designer breached its contractual obligation to provide a design
consistent with code. The architect’s defense that it met the standard of care in its
interpretation of what was required by code was rejected by the court, which found that
the contract held the architect to both a generally accepted standard of care, plus a
separate duty to design to code.

This information is provided as a service of a/e ProNet, an international association of independent insurance
brokers dedicated to serving the design profession since 1988. We are dedicated to representing the best
interests of our design clients as a trusted and impartial source of information on professional liability
insurance, risk management, loss prevention and continuing education. Please visit our website
www.aepronet.org for additional information.
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Template of Reasonable Contract
Clauses for Design Professionals

Key risk allocation clauses in design
professional contracts that routinely
require editing to make the risk more
manageable or insurable include those
presented in this template. The

language set forth below is suggested as
reasonable compromise language to
onerous terms and conditions. This is not
legal advice, and before adopting contract
language for any specific situation,
consultations with legal counsel is
recommended. Enforceability of contract
language varies from state

to state. (LINK)

PRONET PRACTICE NOTES

The Changing Face

of Indemnity

An unfavorable indemnity clause
signed today can create a
catastrophic risk that will not come
to pass until some unknown time in
the future. There is an alarming
trend with regard to the scope,
breadth, and dangerous risk transfer
associated with the insistence by
owners (both private and public) to
include onerous indemnity clauses
in their contracts with design
professionals. This trend has
accelerated over the past 10 to 20
years to the point where design
professionals know that in just about
every form of contract that an owner
prepares, it will include some form
of indemnity clause. (LINK)
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It was the specific language of the contract that caused this result. This demonstrates
the importance of exercising great caution in drafting language in the contract
addressing standard of care, code compliance and indemnification — all which came into
play here.

Because the standard of care paragraph stated that the architect would comply with the
“customary professional standards currently practiced by firms in Florida AND in
compliance with any and all applicable codes, laws, ordinances, etc.,” the appellate
court held that compliance with code was separate and apart from the normal standard
of care requirements. It reversed the lower court decision that had required the county
to prove the architect was negligent. Please read the commentary below for drafting tips
to avoid this outcome.

The appellate court concluded they erroneously interpreted the contract and applied an
incorrect standard of care. It accepted the position of the school board, which argued
that the standard of care usually applicable to architects was heightened by three
provisions of the contract:

“2.1.3 As to all services provided to this Agreement, the Project
Consultant [the architect] shall furnish services by experienced
personnel and under the supervision of experienced professionals
licensed in Florida and shall exercise a degree of care and diligence in
the performance of these services in accordance with the customary
professional standards currently practiced by firms in Florida and in
compliance with any and all applicable codes, laws, ordinances, etc....

2.1.4 As to any drawings, plans, specifications or other documents or
materials provided or prepared by Project Consultant or its Sub—
Consultants, the Project Consultant agrees same: ... Comply with all
applicable laws, statutes, rules and regulations, building codes and
Owner’s [the school board] guidelines and regulations, which apply to or
govern the Project

2.1.5 All professional design services and associated products or
instruments of those services provided by the Project Consultant shall:

.1 Be in accordance with all applicable codes, laws, and regulations of
any governmental entity, including, but not limited to, [list of regulatory
entities] with the Owner serving as the interpreter of the intent and
meaning of ... any other applicable code[.]” (emphasis added).

In opposition, the architect argued that the applicable standard of care was governed by
the indemnification article of the contract at section 8.1.1., which provides:

To the fullest permitted by law, the Project Consultant shall indemnify
and hold harmless the Owner ... from and against any and all liability,
claims, causes of action (by whomever brought or alleged and
regardless of the legal theories upon which the liability, claims or causes
of action are based), losses, damage, costs, expenses and fees ...
which are or may be imposed upon, incurred by or asserted against
Owner ... to the extent said liability, claims, causes of action, losses,
damages, costs, expenses and/or fees are caused by the Project
Consultant’s negligent, reckless or intentional wrongful acts or omission,
error, misconduct, or commission. (emphasis added).
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Intemal Risk Management

Whether you like it or not, the practice of
Architecture or Professional Engineering
is a business. Profit is the goal.
Unfortunately, in the current business
environment the Architect or
Professional Engineer is confronted with
increasing competition for fewer and
fewer profitable projects. The claims-to-
revenue ratio is already high and will
likely become higher due to a
weakening economy, which has caused
many owners and contractors to
experience financial difficulties.

(LINK)
GUEST ESSAYS

Because of Federal Preemption,
Project Owner Cannot Seek
Indemnity from Architect for
Failure of Design to Meet Fair
Housing Act and Americans with
Disability Act Accessibility
Requirements.

The United States Court of
Appeals for the Fourth Circuit
recently held that federal
preemption precluded a project
owner from seeking indemnity
from its architect based upon
the failure of the architect's
design to meet the accessibility
requirements for the disabled
imposed by the Fair Housing
Act1 ("FHA") and the Americans
with Disabilities Act2 ("ADA").

(LINK)

d

ale ProNet
Dave Johnston, Executive Director

info@aepronet.org
www.aepronet.org

ProNetwork News

Risk Management Tools for the Design Professional

The appellate court concluded that although Article 2.1.3 described a generally
accepted standard of care as being the applicable standard by which the designer
would be judged, Article 2.1.4 added another requirement over and above that.
Specifically, Article 2.1.4 mandated compliance with all applicable laws and codes and
did not make such compliance subject to the standard of care provision. In other words,
code compliance was a separate requirement that the designer agreed to without any
limitation.

In addition, the court concluded that even within the Article 2.1.3 standard of care
clause, there were two separate requirements, one being to meet the standard of care
but the other being “AND in compliance with any and all applicable codes, laws,
ordinances, etc...” If the designer intended that compliance with code be subject to
reasonable efforts pursuant to the generally accepted standard of care, it needed to
more accurately write the clause to state that intent. By the placement of the word “and,”
the court concluded compliance with code was a requirement additional to what was
required by meeting the standard of care.

In another effort to demonstrate that the standard of care was limited to the generally
accepted standard (i.e., non-negligent), the designer argued that the indemnity clause
at article 8.1.1. showed that intent. The court rejected that argument for several
reasons, including (1) the indemnification article was only for third party claims and not
for first party claims such as the one brought by the designer’s client, the school board;
(2) the placement of the word “or” in the relevant language had the grammatical result of
causing the designer to be obligated to indemnify against claims caused by its
negligence “OR omission, error, misconduct, or commission.”

The court explained, “If ‘negligent, reckless or intentional wrongful’ were intended to
modify ‘omission, error, misconduct, or commission,’ the disjunctive ‘or’ would not have
been used, and the last portion of section 8.1.1 would have been written as follows: “...
to the extent said liability, claims, causes of action, losses, damages, costs, expenses
and/or fees are caused by the Project Consultant’s negligent, reckless or intentional
wrongful acts, omissions, errors, misconduct, or commissions.’”

The court stated that with regard to indemnification, “the rights and remedies for
indemnity regarding negligence pursuant to article 8 were in addition to, and not a
limitation upon, the rights, and remedies for breach of performance required by article
2.” In conclusion, the court stated, “The fact that all three sections specifically state that
all design plans were to be in compliance with all applicable codes, and only once
makes reference to ‘customary professional standards,” persuades us that the architect
committed itself to a higher standard.”

Comment on the Importance of Grammar.

This decision demonstrates how important the placement in a sentence of the words
“and” and “or” can be. If the intent is to limit the design professional’s indemnification
duty to only negligent acts, errors and omissions, the word “negligent” needs to be in a
position such as just shown in order that it applies to and modifies each of the words
“acts,” “errors,” and “omissions.” It is not uncommon to see contract language that
instead reads something like this: “Consultant will indemnify ... for damages ... from
acts, errors or negligence.” Note that the placement of “negligence” after the “or” means
that it does not modify the “acts, errors.” In other words, the designer must indemnify for
all acts and errors even if not negligent.

Another example of such a result is “negligence, acts, errors, or omissions.” By putting a
comma between “negligence” and “acts” this results in the words “acts, errors, or
omissions” standing on their own, separate from “negligence.”
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Indemnification: Limit it to
Damages Resulting from

“Tort” Claims.

A recent court decision requiring
an engineer to indemnify and
defend its client, a project
owner, against a routine
contractor claim is a wakeup call
to further clamp down on
indemnification language so that
only those damages resulting
from tort claims against the
indemnitee based on the
negligence of the design
professional will be indemnified,
and that there will be no duty
whatsoever to defend such
claims.

(LINK)
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From a contract drafting perspective, when it comes to committing to code compliance,
it is prudent and appropriate to limit the obligation by stating that the designer will
exercise the standard of care to comply with code. Another possibility is to state the
designer will exercise the standard of care so that the project will comply with code.

The key is that the language be written in such a way that rather than being an absolute
obligation to attain code compliance, it is only a commitment to exercise the standard of
care in an effort to attain code compliance. The problem is that reasonable people can
disagree on whether a design is code compliant. An absolute commitment to code
compliance constitutes an uninsurable warranty or guarantee.

Consider using a clause such as “Design Professional will use reasonable care to
comply with applicable laws and codes in effect at the time the services are performed
hereunder.” Or if the “standard of care” has been properly defined in the contract,
consider writing: “Design Professional will exercise the Standard of Care to produce
plans and specifications that comply with applicable laws and codes....”

Comment on Indemnification Clause.

In arguing that the indemnity clause should be interpreted to limit the standard of care
owed to its client, the architect stretched the clause beyond its normal intent. The court
concluded that the indemnification clause was not intended to establish standards or
obligations applicable to the services of the architect to its client or applicable to first
party claims brought by the county against the architect. Instead, the indemnity clause
was solely to establish an obligation to indemnity the county against “third party claims.”

This “third party claim” aspect of indemnification clauses has been the historical norm.
Many clauses will describe the indemnity as applying to damages the client sustains
due to claims for bodily injury or property damage, i.e., claims by others against the
indemnitee. More recently, however, we have been seeing more indemnification
clauses that fail to reference bodily injury and property damage. Instead, they are
stating all claims, damages, breach of contract, etc. Some courts have interpreted such
clauses to apply to first party claims by the indemnitee (client) against the indemnitor for
the client's own damages, economic losses, etc.

Even change order costs that are paid to a construction contractor are being claimed by
owner/Indemnitees as indemnification claims against design firms. To clarify that only
third party claims are indemnified, consider a clause such as the following:

Indemnification. “Notwithstanding any clause or provision in this
Agreement or any other applicable Agreement to the contrary,
Consultant’s only obligation with regard to indemnification shall be to
indemnify and hold harmless (but not defend) the Client, its officer,
directors, employees and agents from and against those damages and
costs (including reasonable attorneys fees and cost of defense) that
Client is legally obligated to pay as a result of a third party claim
concerning the death or bodily injury to any person or the destruction or
damage to any property, to the extent caused by the negligent act, error
or omission of the Consultant or anyone for whom the Consultant is
legally responsible, subject to any limitations of liability contained in this
Agreement.”

Comment on Betterment

The court decision also addressed a defense by the architect that alleged the county
was not entitled to the full amount of damages awarded by the jury because part of
those damages were actually “betterment” to which the county was not legally entitled.
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The court agreed in part, and explained the principles of betterment, or what it called
“first cost.” The court concluded that “damages collected by the school board for the
[change orders] should not include costs for construction that the school board would
have incurred if the initial design plans matched the final design plans.” Or as further
stated by the court, “the purpose of damages is to restore an injured party to the same
position that he would have been in had the other party not breached the contract.” “In
restoring the injured party to the ‘same position,” he is not entitled to be placed because
of that breach, in a position better than that which he would have occupied had the
contract been performed.”

Using the term “first cost,” the court found that the amount the county would have
incurred if the omitted change order item had been originally included in the design
plans must be removed from the damages calculation. This is because if, for example,
something like a staircase is left out of the plans, then the contractor never included any
cost for that staircase in its bid. If the original plans had included the stairs, the
contractor logically would have included costs in its bid for those stairs and that will be
the “first cost” that the county would have had to pay if the original design had included
the stairs as it should have.

When the change order is later granted to a contractor to install the missing stairs, the
measure of damages will be the difference between what it costs to rip out work, make
changes, and install the stairs now versus what it would have cost to have obtained the
stairs if they had been designed and bid at the correct time. The county should not be
entitled to a free set of stairs. That would be “betterment.” Or as analyzed by this court,
it would be improperly removing the county’s “first cost.”

Moore Insurance Services - is a member of ale ProNet - a national association of insurance
agents/brokers that specialize in providing risk management and insurance services to design
professionals. These services included risk management publications, contract language review
tools, seminar materials and other useful information to help design professionals manage their
risks.

We offer many professional liability and property & casualty insurance programs. Many of these
programs are endorsed or commended by the professional associations and organizations that we
support including: The American Institute of Architects (AlA), American Council of Engineering
Companies (ACEC), Michigan Association of Environmental Professionals (MAEP) and Michigan
Society of Professional Surveyors (MSPS).
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